
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlon
o f

Serva i r ,  Inc .

for Redeterminat ion of a DefLcLency or Revision
of a Deterninatlon or Refund of Corporation
Franchi.se Tax under Article 94 of the Tax Law
for  the  Years  L977-L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of ager and that on the
23rd day of May, 1985, he served the wlthin not lce of declslon by cert i f ied
mai l  upon Servair ,  Inc.,  the pet i t loner ln the wlthin proceeding'  bY
enclosing a true copy thereof in a securely sealed postpaid wraPper addressed
as fol lows:

Serva i r ,  Inc .
1313 Dol l -ey Madison B1vd.
Mclean, VA 22I0I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petitloner
hereLn and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
23rd day of May, 1985.

Authorized 
-to

i s t e r  oa
pursuant to Tax sect ion



STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Serva i r ,  Inc .

for Redeterminat ion of a Def ic iency or Revlsion
of a Determination or Refund of Corporation
Franchise Tax under Artlcle 9A of the Tax Law
for the Years 1977-L979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
23rd. day of May, 1985, he served the withl .n not ice of decision by cert l f ied
mai l  upon SanueL A. Spiegel,  the representat ive of the pet i t loner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sanuel A. Spiegel
Skadden, Alps, Slate, Meagher & Flon
919 Thlrd Avenue
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatLve
of the petitioner herein and that the address set forth on said wraPPer is the
last known address of the representat l .ve of the pet i t ioner.

Sworn to before me thls
23rd. day of May, 1985.

Lzed to aduin er oathd
sec t ion  174pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

ItIay 23, 1985

Serva l r ,  Inc .
1313 Dol ley Madi-son Blvd.
Mclean, VA 22I0I

Gentlemen:

Please take notice of the decl.slon of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your right of review at the adrnlnistrative leveI.
Pursuant to section(s) 1090 of the Tax Law, a proceedi.ng in court to revlew an
adverse decision by the State Tax Commission may be instituted only under
Articl-e 78 of the Clvil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inqulries concerning the computation of tax due or refund allowed in accordance
with thls decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc: Pet l t ionerrs Representat ive
Sanuel A. Spiegel
Skadden, A1-ps, Slate, Meagher & Flon
919 Third Avenue
New York, NY 10022
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion

o t

SERVAIR, INC.

for Redetermlnation of a Deflciency or for
Refund of Corporation Franchlse Tax under
Articl-e 9-A of the Tax Law for the Years 1977
through L979.

Petitioner, Servalr, Inc., 1313 Dolly !tradlson Boulevard, Mclean, Vlrglnia

22I0L, filed a petLtlon for redetermlnatlon of a deficlency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the years 1977

through 1979 (F i le  No.  39338) .

A fornal hearlng was held before Dennis M. Galliher, Hearing Officer' at

the offlces of the State Tax Cornnlsslon, T\ro World Trade Center, New York, New

York, on September L7, L984 at 1:15 P.M. Pet l t loner appeared by Skadden, Arps'

Sl-ate, Meagher & Flom, Esqs. (Sanuel A. Splegel,  Esq.,  of  counsel) .  The At ldl t

DLvislon appeared by John P. Dugan, Esq. (Anna Col-el- lo,  Esq.,  of  counsel) .

ISSUE

Whether the Audit Di.visionfs dlsallonance of petitionerfs deductlon of an

amount labelled rrfiscal expenseft lras proper.

FINDINGS OF FACT

DECISION

followlng a field auditr the Audit Dlvlslon issued to

three notices of deficlency asserting addltlonal

due plus lnterest (accrued to the date of lssuance)

1 .  O n

pet l t ioner ,

corporation

as fol lows:

l tay l4r L982,

Serva i r ,  Inc . ,

franchise tax



Year Tax Interest

-2-

Subtotal (Credlt) Total

L 9 7 7  $ 8 , 8 0 1 . 0 0  $ 3 , 6 7 1 . 0 0  $ L 2 , 4 7 2 . 0 0  ( $  2 4 7 . 0 0 )  $ 1 2 , 2 2 5 . 0 0
L 9 7 8  8 , 5 2 3 . 0 0  2 , 8 3 0 . 0 0  1 1 , 3 5 3 . 0 0  (  2 4 1 . 0 0 )  1 1 , 1 1 2 . 0 0
1 9 7 9  9 , 3 1 6 . 0 0  2 , L 2 9 . 4 8  r L , 4 4 5 . 4 8  (  4 , 6 5 5 . 0 0 )  6 , 7 9 0 . 4 8

2. The foregolng anounts of tax due have been reduced by paynents made on

items agreed to and no longer at issue. More speclfically' payments of tax due

ln  the  respec t i . ve  amounts  o f  $180.00  fo r  L977 '  $ f87 .00  fo r  1978 and $3 ,873.00

for L979 have been made, thus reducing the amounts of tax aeserted as due to

$ 8 , 6 2 1 . 0 0 ,  $ 8 , 3 3 6 . 0 0  a n d  $ 5 , 4 4 3 . 0 0  f o r  s u c h  y e " r s . l

3. Petitloner was lncorporated in Delaware ln July, L97L, began doing

business ln. New York State ln September, 1971 and is prlmarlly engaged in

provLding services such as baggage handling, cleanlng and repalrlng airplanes,

and servicing ground maintenance equipnent for varlous alrllnes.

4. Petltloner is a wholly-owned subsldiary of Dynalectron Corporatlon

("Dynalectronr'). Dynalectron orilns approxlmately twenty subsidlariee' lncluding

petltloner, but is not strlctly a holdlng company, having also several- operating

divlslons in its own right dolng predominantly government contracting buelness.

5. Durlng each of the years at issue, petltloner deducted an anount lt

tabelled as ttfiscal expensett. Fiscal expense represents the interest expenae

lncurred by Dynalectron on its borrowings (fron banks and an lnsurance coupanj) r

with the amount of fLscal expense deducted by petittoner representlng the share

of such interest expenae al-located to petltioner by Dynal-ectron.

Int,erest was also paid on the noted agreed amounta of tax. Such lnterest
pa)rments, in the amounts of $67.00, $54.00 and $782.00 for the respect lve
years at issue, when added to the tax payments made for each of such
years, equal the respectj-ve amounts of credlt reflected on the
def ic iencles (see Flndlng of Fact [1rr) .
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6. The fiscal expense does not represent or rel-ate to any loans nade by

Dynalectron to petltloner, but rather wa8 an attempt to allocate an addLtlonal

portlon of the cost(s) borne by Dynalectron in provlding servicea to petltloner

(and lts other subsidlarles). Petitioner llkens the allocatlon of flscal-

expense to Dynal-ectronts all-ocation, under lts centralized caeh management

syatem, of other general. and adnlnistratlve expensea ("G & A E:rpenses") to

petltloner and the other subsidiari.s.2 The dlfference between Dynalectronrs

total interest expense and its allocated fl.scal expense, represents Dynalectronrs

own (una1l-ocated) lnterest expenae.

7. In general, the method of al-locating fiscal- expense was baeed on each

subsldiaryrs total net asset values compared to overall net asset values.

Petitioner provlded calculations lndlcating that the method of allocatlon

utllized (conparison of net asset values), resulted ln an aLlocatlon of fl.scal-

expense reasonably cJ-ose to that which results lf allocatlon of such expense

was based orl a comparison of petltionerrs aLlocated G & A E:rpenses to total

G & A Expenses.

8. Petltloner asserts that the fiscal expense allocated durlng the yeare

at issue represents elnp1y one of the many expenaes lncurred by Dynalectron on

behalf  of  and for the benef l t  of  i ts subsldiar les, lncluding pet l t loner.  Pet l-

tLoner maintains that such expense is and should be allowed ln the nature of

another type or part of G & A Expense and that to dlsal-low (deductlbll-ity of)

The term rrhome office expense" lras utilized fot the other allocated
expenses, further subdlvlded lnto three categories; to ltlt t 'central

support gervlcesrr, rrgroup managementrr and rrcorporate nanagementrr.
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such amount servea to understate the true cost of the servlces provlded by

Dynalectron and understate the cost therefor whlch shoul-d be borne by petltloner.

9. The Audlt Dlvlsion aaserts, by contrast, that where there le no

borrowing by the subeldiary fron the parent, there is no provision allowlng

deductibillty of any of the lnterest expense and, further, that to allow euch

deductlon incorrectly reduces the amount of petitionerte lncome subJect to tax

by New York State.

CONCLUSIONS OF I,AW

A. That Tax Law section 211.5 provldes, in relevant part, as follows:

t'[I]n case it shall appear to the tax counlselon that any
agreement, understanding or arrangement exlsts between the taxpayer
and any other corporatlon or any person or flrn, whereby the actlvltyl
buslnees, lncome or capltal of the taxpayer wlthln the etate is
improperly or lnaccurateLy reflectedr the tax conrmlsslon ls author-
ized and emporrered, ln its dlscretlon and l-n such manner as 1t may
determine, to adjust items of income, deductions and capitall and to
eliminate asaets Ln computlng any allocatLon percentage provlded only
that any lncome dlrectly traceable thereto be also excluded fron
ent lre net income, so as equitabJ-y to determlne the tax.. . . t t

B. That the Audlt Divislon properly dlsallowed the deduction of flscal

expense allocated to petitioner by lts parent Dynalectron. There hag been no

ehowlng that euch allocation, consletlng of a portion of Dynalectronrg cost of

borrowing funds (i.e. lnterest)r was based on any lndebtedness between the two

entlties. Moreover, petitioner has falled to show that Buch allocation to and

deductlon by petitioner more properly reflects petitLonerrs lncome ln New York

State, or the value of servlces actual-ly rendered to petitloner by Dynalectron'

or the amount of tax due by petitloner. Petltionerrs allegatlons alone ln thls

regard are lnsufflcLent.
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C. That the petltlon of Servalr, Inc. is hereby denled and the notices of

deficlency dated llay I4e L982, as reduced by the paynents noted ln Findlng of

Fact t t2rt  and footnote t ' l t t ,  
.W,,  19 sustalned.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 3 1985


